BLUEGRASS BULLETIN
Winter 2022 Newsletter

PRESIDENTS MESSAGE
Dear Members,
It’s my sincerest wish that each of you have enjoyed the
holiday season and rang in the new year with those you care
for. The Chapter 25 Board has been working to chart a path
with events that will add value to your membership.
You will be glad to hear that our Chapter is sponsoring Right
of Way Day this March 11th in Louisville, KY at Burhans Hall
on the University of Louisville’s Shelby Campus. This will be a
symposium of all things Right of Way, its application in
roadway, rails, and utilities. Also, we will have an in-depth
look at the legal interpretations of eminent domain. You may
register online via our website www.irwa25.org. I hope that
many of you will seek to join us. In addition to hearing about
the different aspects of right of way you will have the chance to
network with those in our industry.
Also, our Chapter will be responsible for hosting this year’s
Region 5 Spring Forum. This is an important organizational
event that is a precursor to your International Meeting in
June. We, the Bluegrass Chapter, have invited the Region
Five coalition to wonderful Louisville. After the task of
governance has been completed, we will host those members at
Kentucky’s famous landmark Churchill Downs. Be on the look
out for the registration form on our website and in this
newsletter, you could snag a spot to watch the races at Downs
after Dark.
As we look forward in 2022, may I ask that you become
involved, work on your continuing education credits and seek a
designation.

Travis Carmack, President

Purpose
We improve people’s quality
of life through infrastructure
development.
Mission
We empower professionals by
elevating ethics, learning, and
a standard of excellence within
the global infrastructure real
estate community.
www.irwa.org
www.irwaonline.org
www.irwaregion5.org
Disclaimer: The views and
opinions expressed in this
publication are those of the
authors and do not necessarily
reflect the official policy or
position of the organization.
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EXCERPT FROM UTILITY DIVE
New regulations and legislation in 2022 will continue seeking rate designs with price
signals that shift customer electricity usage to more effectively benefit both customers
and the power system, utility and others, analysts said.
The growing roles of variable generation in the power supply and distributed energy
resources (DER) in meeting demand make effective price signals to customers critical,
the analysts agreed. The emerging consensus is toward rates with signals that will reduce costly system demand peaks and lower customer bills, recognize the value of DER
in doing that, and increase access to new technologies and cost savings.
Utility and regulatory leaders have realized new power system dynamics require
“prices to be smarter,” Brattle Group Principal Sanem Sergici said. They are increasingly aware that effective price signals to customers are necessary “for utilities serious
about loan flexibility, decarbonization, electrification and reliability.”
Similar new multi part rate designs
approved in last years settlements
with first energy advocates for Duke
Energy in North and South Carolina typify that realization.
“The power system is changing dramatically, but traditional rate design is limited to balancing historic
and future cost recovery,” Duke Energy Vice President, Rate Design
and Strategic Solutions, Lon Huber
said. “These new designs resolve
that tension by addressing system cost to serve but offering dynamic incentives for
emerging technologies that meet future system needs like peak demand or reliability.”
Beyond policy work on rate design objectives, there are new rate design implementations, and they are leading to better insights into the value of price signals for utilities
and customers, the utility and independent analysts said. Many of the resulting new
proposals about rate design may shape DER and smart technology uses toward a cleaner, more affordable, more reliable power system, the analysts said.

—Danielle French
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Right of Way Education Topic: Residential Leases and Language That May
Nullify Them
Mike Penick, SR/WA, Education Chair for Chapter 25
In our industry, we obviously see a lot of legal agreement; some of those eventually run
across our desks. We don’t often talk about this legal awareness as much in right-ofway: LEASES. Folks that do appraisals, titles, relocations and acquisitions are more
likely to encounter leasing issues. We should, however, ask all potential property owners about any leasing interests that may encumber a piece of real estate.

Remember in the Real Estate Bundle of Rights: With fee-simple ownership, which is
the highest form of title possession, one of those rights includes the owner having the
“right of disposition.”
What’s interesting about
leases is that, in many
cases, the language on
the lease is just as complicated as language you
could see in a deed, easement, or contract agreement.
Without diving into the world of lessors, lessees, sublessors, and meanings (risk, duties, etc), what I want to emphasize for this article is peculiar language between a landlord and a tenant that is not (usually) allowed in a residential lease. I know there are
many others, but I want to focus on six RESIDENTIAL specific clauses that I know are
illegal in Kentucky (without me practicing law without a license).
(Credit: I I should point out that I’ve talked to some attorneys familiar with real estate

law and leases. Special thanks to attorney Robert Flessas from Wisconsin Chapter 17)
•

“Tenant liable for damage that arises clearly out of the tenant’s control.” An example of this is someone (whether you know them personally or not) driving a car runs
into the property that you occupy, causing damage to the structure or appurtenant.
The damage that was caused was clearly not something that you as the tenant
could control.

However, if you as the tenant was serving alcohol or an illegal drug to this driver, and
the person driving the car does property damage, then a court could indeed find that
the tenant was also negligent and could be responsible for the damages.
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•

“Tenant shall relinquish habitability as a result of occupancy.” The landlord is required
to deliver the property in a decent, safe and sanitary condition. The tenant is not required to release the landlord of their ability to safely inhabit the property. If the toilet
doesn’t work, the water runs rusty brown, or if there’s electrical issues on the property,
the landlord is required by Kentucky law to make the necessary repairs and not burden
those added costs on the tenant. Items on the property should be in good working order to
be habitable.

•

“Tenant shall waive all liability and hold them harmless from landlord negligent acts or
omissions.” That’s not legal in a lease. For example, if you’re a tenant coming home from
work in the dark night. You enter the building where you are renting, and there’s a huge
hole that wasn’t noticeable before and you fall in the hole, injuring yourself. If there was
no notice or barricade to protect you from this hole, the landlord is responsible.

•

“Tenant shall agree to renounce their rights of due process.” The landlord cannot insert
language into a lease that says you waive your rights to the eviction process or any other
legal remedy. Kentucky requires the landlord file an eviction claim and go through the
judiciary process. If you sign a lease with a waiver of your right to due process in a dispute, the landlord would be able to remove you from the premises by skipping the judicial
process. You could come home one day, your key no longer works, and your personal
property could be just thrown away. The Kentucky courts allow for an orderly eviction
process with an appeal on both sides.

•

Make the tenant automatically pay the landlord’s attorney fees and costs in any legal action. This language cannot be in the lease. The tenant cannot be on the hook to pay for
any costs when there has yet to be a breach. Now, when a breach does occur, and if the
landlord wins their case against the tenant, the landlord can petition the court to allow
their attorney fees and additional costs be paid by the tenant, but the landlord cannot
make the tenant agree to that before the tenant even violates the lease.

•

Automatically evict a tenant when the tenant was the victim of a crime on the leased
premises. The landlord cannot evict you of an altercation in which you were harmed that
was not of your own making. Note: the tenant being the victim is the key word here. If
the tenant is the perpetrator in a crime, then the landlord indeed has just cause to file for
eviction.

There are many other items that could null and void a lease. I’ll
continue to do some research and talk to litigators about what
they’ve encountered in the courts. What I think the bottom line is
here: READ THE LEASE. If the language is too difficult to interpret, seek legal counsel, an accountant, or an insurance agent. Never sign any document in which you’re not clear, and always get clarification on any “cloudy” clauses. For the next article, I’ll discuss
more about commercial leases. I also recommend IRWA Course 701
(Leases), which is a great in-depth discussion.
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Environmental Committee on the Infrastructure Bill
Wow! It is hard to believe we are already halfway through this physical year. Exciting
things are on the fore front in the International Right of Way Association and Right of
Way in general. The biggest issues that are coming forward in the environmental side of
the IRWA is the new infrastructure bill, which passed in November of 2021.
In the infrastructure bill there is a great deal of money for climate related investments.
The following is a list of the money in the bill for these investments:
$65 billion for clean energy and grid-related
investments
 $7.5 billion to build a national network of
charging stations for electric vehicles
 $55 billion to expand access to clean drinking
water
 $21 billion to clean up Superfund and brownfield sites and cap orphaned oil and gas wells.


Many of the agencies of the federal government that affect right of way will be adapting
their programs to assist the use of these funds. There are twenty-three (23) different
agencies that have released climate adaptation plans ( you can see all twenty-three (23)
of the agencies climate adaptations plans at https://www.sustainability.gov/adaptation/.
For example, the Energy Department will implement a clear climate adaptation requirements for contractors and supplies, which will feature resilience practices and advance
research programs for climate technologies at national laboratories. The Transportation
Department has said they will be examining federal right of way proposals so they can
be affective in the ever-changing climate conditions. The Department of Transportation
has published a list of Notable Potential Impacts in their Department of Transportation
2021 Climate Adaptation Plan. This can be seen below:
Notable Potential Impacts








More frequent/severe flooding of underground tunnels and low-lying infrastructure,
requiring drainage and pumping, due to more intense precipitation, sea level rise,
and storm surge.
Increased numbers and magnitude of storm surges and/or relative sea level rise potentially shorten infrastructure life.
Increased thermal expansion of paved surfaces, potentially causing degradation and
reduced service life, due to higher temperatures and increased duration of heat
waves.
Higher maintenance/construction costs for roads and bridges, due to increased temperatures, or exposure to storm surge.
Asphalt degradation and shorter replacement cycles; leading to limited access, congestion, and higher costs, due to higher temperatures.
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Culvert and drainage infrastructure damage, due to changes in precipitation intensity, or
snow melt timing.
Decreased driver/operator performance and decision-making skills, due to driver fatigue
as a result of adverse weather.
Increased risk of vehicle crashes in severe weather.
System downtime, derailments, and slower travel times, due to rail buckling during extremely hot days.
Increased temperatures limits aircraft performance leading to reduced payload or range
capabilities.
Air traffic disruption due to severe weather and precipitation events that impact arrival
and departure rates or require flight cancellations, sometimes for extended periods of
time.
Reduced shipping access to docks and shore equipment and navigational aid damage.
Restricted access to local economies and public transportation.

What does this mean for the right of way industries? It means for those who are in the field
an increase in funding and jobs, but also means we need to be aware of how the climate will
affect our projects. The way roads, bridges, waterways and other infrastructure improvements will have to build different and perhaps in different places at a higher expense. More
land may be needed to better prepare for the effects of climate change. The Right of Way industry is poised to change because of the effects of climate change. With the increased funding in the infrastructure bill it is a once in a generation effect on right of way, but also a once
in generation effect to the how we deal with climate.
Just a side note—don’t miss out on the IRWA Educational Conference in Cleveland, OH
June 5 to 8, 2022. Tuesday’s plenary speaker will be the author of “The Death and Life of
the Great Lakes” Dan Egan. The IRWA Environmental Committee is looking for leaders to
lead sessions on Environmental Legal Issues, Invasive Species, Infrastructure and Climate
Change, etc. The call for speakers went out February 1, 2022. So if you know someone who
could be a possible speaker let me know.
—Douglas Grant, IRWA Environmental Chair

The Vice-President is looking for volunteers
to fill the industry committee chairs for 2022
to 2023. Please let Doug Grant know if you
would like to fill any of the industry
committee chairs.
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2021 IRWA CHRISTMAS PARTY

FUN

HAD BY ALL!
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GOOD
FOOD

DOOR
PRIZES FOR
ALL

RECOGNITION FOR JOBS WELL DONE!

“Thank you for this award, I hope to further the chapter’s
success through my young professionals position. I’ve thoroughly enjoyed my time in IRWA and have made numerous
connections and friends throughout the last year. I’m looking forward to the future of this Chapter and my time in
this field.”
-Hunter Stuart

OFFICERS and COMMITTEE CHAIRS

2021-2022
Travis Carmack– President
Douglas Grant– Vice-President
Jamey Cash– Treasurer
Wade Abbott– Secretary
Rick Baumgardner– International Director
Matt Chapman– International Director
Jessica Grivna– Website
Chad Cutsinger– Professional Development Chair, Relocation
Wayne Kimbel– Communications
Mike Penick– Education
Ron Geveden– Membership
Chris Music– Pipeline
James Mason- Transportation
Danielle French– Utilities
Otto Spence– Regional Vice Chair

ACKNOWLEDGEMENT
I want to say thank you to Chapter 25 and the Chapter 25 Board for bestowing upon me
an award of special recognition for my participation over the past year. Although, I feel
unworthy to be recognized, I hope to continue to
be involved and be worthy of this special acknowledgement. I officially joined the Board in November of 2021 but have been a member of IRWA
since 2018. I have spent 15 years of my life in the
petroleum/pipeline industry and the last 9 of those
years have been focused solely on utility damage
prevention, public engagement, project management, landowner relationships, defending, enforcing, and obtaining easements, right of ways and
legal agreements. This association and group of
professionals has been great to be a part of and
has added great value to my life professionally
with the educational classes, sense of community
and networking. I look forward to many years in
this organization and growing in the Right of Way
profession.
—Dennis Durnal, III
Advanced Right of Way Specialist
Marathon Pipe Line

